
PLACEMENT REVIEW HEARINGS UNDER AS 47.10.087 

Review the department’s request for hearing, if one is filed. 

Timing of Hearing. A hearing to authorize a child’s future placement in a secure residential psychiatric treatment 
center (RTC) must be held prior to the child’s placement in such a facility. A hearing reviewing a child’s placement 
at North Star Hospital must be held within 30 days of the child’s admission to North Star as required by the permanent 
injunction issued in Native Vill. of Hooper Bay v. Lawton, et al., 3AN-14-5238 CI (October 31, 2022)(J. Marston)(state 
enjoined from holding any child under the care of OCS for longer than 30 days at North Star Hospital without 
conducting an .087 type of hearing)(Order attached). Following the reasoning of Native Vill. of Hooper Bay, all 
placements of children in acute psychiatric hospitals should be reviewed within 30 days of a child’s admission.  

Rights of the Child. Is the child present? CINA R. 3(a), (b). Did the child receive proper notice? CINA R. 3(a), (b). 
Should an attorney be appointed to represent the expressed interests of the child? AS 47.10.050; CINA R. 12.1. 

Determine whether hearing will be open or closed. See AS 47.10.070(c)(3); CINA R. 3(f)(2)(C), 3(f)(6)(B), (C).  
Consider the likelihood that the child’s healthcare information will be discussed or presented as evidence and the 
child’s psychotherapist-patient privilege under CINA Rule 9(b). If non-parties are permitted to be present, order 
them not to disclose the identity of the child. AS 47.10.070(f). 

 Child – At each hearing the court shall determine if the child has received notice of the hearing and may
continue the hearing if notice was not provided. CINA R. 3(a).

 For a child 10 years of age or older, the child must be directly notified of the hearing by the child’s
attorney or GAL. The right to be present may be waived by the child through the child’s attorney or
GAL. CINA R. 3(a), (b).

 For a child under 10, notice of the hearing must be provided by OCS to the placement, and the child’s
presence may be waived by the GAL. CINA R. 3(a), (b).

 Parents whose rights are not terminated. See also 25 U.S.C. § 1903(9) (defining “parent” under ICWA).
 Legal guardian
 Indian custodian
 Indian child’s tribe, if it has intervened
 OCS protective services specialist
 GAL/CASA
 Out-of-home care provider and grandparents
 Intervenor
 Parties’ attorneys

 
Consideration of appointment of counsel should be made for all children subject to placement under AS 47.10.087. 
Any party, including the child, may request the appointment of an attorney for the child either in writing or orally on 
the record.  The court may also make an appointment on its own initiative. AS 47.10.050 (court may appoint counsel 
for a child in its discretion if the court concludes the child’s welfare would be promoted). 

PERSONS ENTITLED TO NOTICE AND PARTICIPATION - CINA R. 3(a), (b) & 2(l) 
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Mandatory Appointments – CINA R. 12.1 (b)(1) 
Appointment of counsel for a child is mandatory if the child is 10 years of age or older and: 

 The child does not consent to placement in a psychiatric hospital or residential treatment center;
 The child does not consent to administration of psychotropic medication;
 The child objects to disclosure of psychotherapy information or records under CINA Rule 9(b);
 The court has been asked to issue a stay in placement order under AS 47.10.141(c); or
 The child who is the subject of the case is pregnant or has custody of a minor child.

Discretionary Appointments - CINA R. 12.1 (b)(2) 
Other circumstances in which the court may appoint counsel include, but are not limited to: 

 the child and the GAL are not in agreement regarding placement, family/sibling contact, permanency plan,
case plan, or another important issue,

 the child would benefit from a confidential relationship with an attorney, or
 the child is not living at the OCS designated placement.

Appointments Under ICWA – 25 U.S.C. § 1912(b) 
Under ICWA, the court may exercise discretion to appoint counsel for a child if such appointment is in the child’s 
best interests.  

Burden of Proof/Standard: The Department bears the burden of proof, by clear and convincing evidence. Tuluksak 
Native Cmty. v. State, Dep’t of Health & Soc. Serv. Off. of Child. Serv., 530 P.3d 359, 372 (Alaska 2023). 

Statements: Any party or witness upon whom the court relies in reaching its findings must be sworn in and testify 
under oath. See Diego K. v. State, Dep’t of Health & Soc. Serv. Off. of Child. Serv., 411 P.3d 622, 629 (Alaska 
2018)(By relying upon unsworn statements at status hearings in removal findings, court committed legal error.). 

Hearsay: Hearsay may be admissible if it is probative of a material fact, has circumstantial guarantees of 
trustworthiness, and the appearing parties are given a fair opportunity to meet it.  Tuluksak Native Cmty. v. State, 
Dep’t of Health & Soc. Serv. Off. of Child. Serv., 530 P.3d 359, 369-70 (Alaska 2023). 

Mental Health Professional: The mental health professional called by the Department to testify must have 
sufficient personal knowledge of the youth’s mental health condition and treatment that their testimony is informed 
and credible enough to be meaningful. Additionally, the opposing party must have the opportunity to meet the 
proffered evidence through cross-examination or other means. The mental health professional may not testify merely 
as a conduit for another mental health professional’s opinion. Tuluksak Native Cmty., 530 P.3d at 370-71. 

Psychotherapist-Patient Privilege: There may be evidentiary considerations under CINA R. 9(b)(child’s 
psychotherapist-patient privilege). 

ICWA: If the child is an Indian child, the court must consider the ICWA placement preferences and determine 
whether there is good cause to deviate from ICWA’s placement preferences, if applicable. Tuluksak Native Cmty., 
530 P.3d at 376-78. 

EVIDENTIARY CONSIDERATIONS 
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INITIAL HEARING 

The court may authorize the department to place a child in a secure residential psychiatric facility if: 
 OCS proves by clear and convincing evidence that:

o The child is in the custody of the department under AS 47.10.080(c)(1) or (3) or 47.10.142; and

o Based upon the testimony of a mental health professional that:

 The child is gravely disabled (as a result of a mental illness) or is suffering from mental illness
and, as a result, is likely to cause serious harm to the child or to another person.  AS
47.10.087(a)(1).  See AS 47.10.990 and AS 47.30.915.

 There is no reasonably available, appropriate, and less restrictive alternative for the child’s
treatment or that less restrictive alternatives have been tried and failed.  AS 47.10.087(a)(2).

 There is reason to believe that the child’s mental condition could be improved by the course of
treatment or would deteriorate is untreated.  AS 47.10.087(a)(3).

If one of the above-listed findings cannot be made, the child cannot be placed or remain in the placement. 

ICWA: For an Indian child, the court is required to inquire into and make findings regarding ICWA placement 
preferences and whether good cause exists to deviate from them. Tuluksak Native Cmty., 530 P.3d 359, 376-78 
(Alaska 2023). 

SUBSEQUENT HEARINGS 

If placement in a secure residential psychiatric treatment center is authorized, that placement must be reviewed at 
least every 90 days. AS 47.10.087(b). 

At subsequent hearings, the department must prove by clear and convincing evidence and based upon the testimony 
of a mental health professional that: 

 The conditions or symptoms that resulted in the initial order have not ameliorated to such an extent that the
child’s needs can be met in a less restrictive setting; and

 The child’s mental condition could be improved by the course of treatment or would deteriorate if
untreated.  AS 47.10.087(b).

ICWA: For an Indian child, the court is required to inquire into and make findings regarding ICWA placement 
preferences and whether good cause exists to deviate from them. Tuluksak Native Cmty., 530 P.3d 359, 376-78 
(Alaska 2023). 

DEFINITIONS 

Mental health professional: 
 a licensed psychiatrist or physician;

REQUIRED FINDINGS AND ORDERS 
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 a licensed clinical psychologist;
 a licensed psychological associate trained in clinical psychology;
 a licensed advanced practice registered nurse or licensed registered nurse with a master’s degree in

psychiatric nursing;
 a licensed marital and family therapist;
 a licensed professional counselor;
 a licensed clinical social worker; and
 a person who:

• Has a master’s degree in the field of mental health;
• Has at least 12 months of post-masters working experience in the field of mental illness; and
• Is working under the supervision of a type of licensee listed above.

See AS 47.30.915(16), (23), AS 47.10.990(21). 

Mental illness: An organic, mental, or emotional impairment that has substantial adverse effects on an individual’s 
ability to exercise conscious control of the individual’s actions or ability to perceive reality or to reason or 
understand; intellectual disability, developmental disability, or both, epilepsy, drug addiction, and alcoholism do not 
per se constitute mental illness, although persons suffering from these conditions may also be suffering from mental 
illness. 
See AS 47.30.915(17); AS 47.10.990(22). 

Gravely disabled:  A condition in which a person as a result of mental illness: 
 Is in danger of physical harm arising from such complete neglect of basic needs for food, clothing, shelter, or

personal safety as to render serious accident, illness, or death highly probable if care by another is not taken;
or

 Is so incapacitated that the person is incapable of surviving safely in freedom.
See AS 47.30.915(11); AS 47.10.990(13). 

Schedule Next Review Hearing. If the court issues an order placing or continuing placement of the child under AS 
47.10.087, the court must review the placement at least once every 90 days. AS 47.10.087(b).  

 
 Should you hold more frequent hearings for youth in acute care?

 Are psychotropic medications being administered over parental objection?  See Kiva O. v. State, Dep’t of
Health & Soc. Serv. Off. of Child. Serv., 408 P.3d 1181, 1186 (Alaska 2018) (applying Meyers test to
parents’ medical decision on behalf of children prescribed psychotropic medications).

 Is discharge planning taking place?

SCHEDULING ORDERS
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